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though, had she done so. she could haye seen the train from 685 feet 
to 3,000 feet away. 

I Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1043- 
1056; Dec. Dig. § 327* 11 Va.-W. Va. Enc. Dig. 592; 4 Id. 135.] 

4. Railroads (§ 337*) — Crossings — Negligence- Proximate Cause. — 
Negligence of a railway company toward a traveler approaching a 
crossing does not excuse him from performing his reciprocal duties, 
and is not actionable, unless the proximate cause of his injury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1090-1095; 
Dec. Dig. § 337.* 11 Va.-W. Va. Enc. Dig. 592; Id. 134.] 

5. Railroads (§ 327*) — Crossing— Travelers — Duty. — A traveler in a 
highway must look and listen for trains before he attempts to cross 
the track, and. if by a proper use of his faculties he can escape injury, 
he is guilty of contributory negligence precluding recovery in not 
using them; he being required to look in every direction that the 
rails run, and to look and listen when such acts will be effective. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1043- 
1056; Dec. Dig. § 327.* 4 Va.-W. Va. Enc. Dig. 137.] 

6. Negligence (§ 72*)— Contributory Negligence— Emergencies.— 
The rule that one in an emergency or great peril need not exercise the care 
required of prudent persons in ordinary circumstances does not apply 
where his fault has created the peril; applying only where he has been 
placed in the situation by negligence of defendant. 

[Ed. Note. — Fpr other cases, see Negligence, Cent. Dig. §§ 99, 100; 
Dec. Dig. § 72.* 10 Va.-W. Va. Enc. Dig. 392.] 

7. Railroads (§ 320*)— Crossing Accidents— Last Clear Chance Doc- 
trine — Applicability. — The last clear chance doctrine cannot be applied 
to an action for the death of one killed while attempting to cross a 
track in front of a train, though the fireman saw her approaching 
where, when he realized that she was going to attempt to cross, it was 
too late to save her; he having the right to assume that she would 
not attempt to cross in front of the train, which was rapidly ap- 
proaching in plain view. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1016; Dec. 
Dig. § 320.* 10 Va.-W. Va. Enc. Dig. 389-390.] 



CITY OF RICHMOND v. POORE. 

March 11, 1909. 

[63 S. E. 1014.] 

1. Municipal Corporations (§ 822*) — Sewers — Instructions — Setting 
Aside Judgment. — Where, in an action against a city for injuries 
caused by falling into an open sewer at night, the evidence for the 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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city tended to show that when the workmen left the sewer trench 
it was properly barricaded and lighted and that both barricades and 
lights were in place next morning, while plaintiff's evidence tended to 
show that when the accident occurred' no lights or barriers were 
there, the jury might infer that the lights and barriers were removed 
without the knowledge of the city. Hence an instruction defining 
the liability of a city if the lights and barriers had been so removed 
was not objectionable as assuming a state of facts of which there was 
no evidence. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. 
§ 822.* 7 Va.-W. Va. Enc. Dig. 730.] 

2. New Trial (§ 104*) — Newly Discovered Evidence — Cumulative 
Evidence. — Evidence which is merely cumulative of uncontradicted 
evidence is not ground for a new trial. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 218-220, 
228; Dec. Dig. § 104.* 10 Va.-W. Va. Enc. Dig. 449.] 

3. New Trial (§ 100*) — Newly Discovered Evidence — Competency. 
— Newly discovered evidence, which is merely an expression of an 
opinion, is not ground for a new trial. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 215-217; 
Dec. Dig. § 100.* 10 Va.-W. Va. Enc. Dig. 447.] 

4. New Trial (§ 104*) — Newly Discovered Evidence — Corrobora- 
tion. — Newly discovered evidence merely cumulative and corrobora- 
tive of testimony at the trial is not ground for a new trial. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 218r220, 
228; Dec. Dig. § 104.* 10 Va.-W. Va. Enc. Dig. 449.] 

5. New Trial (§ 100*) — Newly Discovered Evidence — Materiality. — 
Newly discovered immaterial evidence is not ground for a new trial. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 215-217; 
Dec. Dig. § 100.* 10 Va.-W. Va. Enc. Dig. 449.] 

6. New Trial (§ 102*)— Newly Discovered Evidence — Diligence. — 
Newly discovered evidence, which could have been procured if dili- 
gence had been used, is not ground for a new trial. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 210-214; 
Dec. Dig. § 102.* 10 Va.-W. Va. Enc. Dig. 448.] 



COLUMBIA AMUSEMENT CO. et al. v. PINE BEACH INV. 
CORPORATION. 

March 11, 1909. 

[63 S. E. 1002.] 

1. Appeal and Error (§§ 362, 758*)— Petition for Writ of Error- 
Specifying Error — Necessity. — Where neither the petition nor brief of 

*For other cases s.ee same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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